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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
TENNESSEE VALLEY AUTHORITY Docket Nos. 52-014 and 52-015

Bellefonte Nuclear Power Plant
(Units 3 and 4)

~— N e N S

NRC STAFF ANSWER TO “PETITION FOR INTERVENTION AND REQUEST
FOR HEARING BY THE BELLEFONTE EFFICIENCY AND
SUSTAINABILITY TEAM, THE BLUE RIDGE ENVIRONMENTAL
DEFENSE LEAGUE AND THE SOUTHERN ALLIANCE FOR CLEAN ENERGY”

INTRODUCTION

Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the Nuclear Regulatory Commission
(NRC staff) hereby answers the “Petition for Intervention and Request for Hearing” (Petition)
filed on June 6, 2008 by the Blue Ridge Environmental Defense League (BREDL) and its
chapter Bellefonte Efficiency and Sustainability Team (BEST) and the Southern Alliance for
Clean Energy (SACE) (collectively, Petitioners). For the reasons set forth below, the NRC staff
does not oppose BREDL or SACE’s standing, but opposes BEST’s standing and opposes
admission of Petitioners as parties to this proceeding, since the NRC staff opposes admission
of all of Petitioners’ proposed contentions.

BACKGROUND

On October 30, 2007, the Tennessee Valley Authority (TVA, the Applicant) filed an

application for a combined operating license (COL) for Bellefonte Units 3 and 4 with the NRC."

' See Tennessee Valley Authority; Notice of Receipt and Availability of Application for a
Combined License, 72 Fed. Reg. 66,200 (Nov. 27, 2007). The NRC docketed the application on January
(continued. . .)
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The application for a COL for Bellefonte Units 3 and 4 (Application) references the design
certification amendment to the previously certified Westinghouse AP1000 (AP1000) design (see
10 C.F.R. Part 52, Appendix D); the application for the design certification amendment was
submitted on May 27, 2007, and is now under NRC staff review. See Westinghouse Electric
Company; Acceptance for Docketing of a Design Certification Amendment Request for the
AP1000 Design, 73 Fed. Reg. 4926 (Jan. 28, 2008).

On February 8, 2008, the NRC published a notice of hearing on the Application, which
provided members of the public sixty days from the date of publication to file a petition for leave
to intervene in this proceeding. See Tennessee Valley Authority; Notice of Hearing and
Opportunity to Petition for Leave to Intervene on a Combined License for Bellefonte Units 3
and 4, 73 Fed. Reg. 7611 (Feb. 8, 2008). On April 7, 2008, the Commission issued an Order
granting a 60-day extension for interested persons to file a petition to intervene. See Tennessee
Valley Authority (Bellefonte Nuclear Power Plant, Units 3 and 4), unpublished order (April 7,
2008) (Agencywide Documents Access and Management System [ADAMS] Accession No.
MLO080980595). In response to the Notice of Hearing, Petitioners submitted their Petition
through which they seek to intervene in this proceeding.

DISCUSSION

In their Petition, Petitioners assert that they have standing based on their representation

of several of their members and propose nineteen contentions. The nineteen proposed

contentions are: (1) that granting the requested COL will not improve the general welfare,

(. . .continued)

18, 2008. See Tennessee Valley Authority; Acceptance for Docketing of an Application for Combined
License for Bellefonte Units 3 and 4, 73 Fed. Reg. 4923 (Jan. 28, 2008).
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increase the standard of living, or strengthen free competition in private enterprise (Petition at
11); (2) that the NRC fails to execute constitutional due process and equal protection (id. at 19);
(3) that plant site geology is not suitable for nuclear reactors and that geologic issues are not
adequately addressed (id. at 22); (4) that the impact of terrorist attacks is not addressed (id.

at 29); (5) that the assumption and assertion that uranium fuel is a reliable source of energy is
not supported in the Application (id. at 32); (6) that Bellefonte will not adequately limit
atmospheric emissions of radionuclides (id. at 34); (7) that excessive water use is contrary to
TVA’s purpose (id. at 37); (8) that certain impacts on aquatic resources are not adequately
addressed (id. at 39); (9) that alternatives to the proposed action are lacking (id. at 45); (10) that
TVA'’s power and energy requirements forecast fails to evaluate alternatives (id. at 47); (11) that
TVA'’s power demand forecast fails to justify the need for new nuclear reactors (id. at 49); (12)
that NRC failed to justify the need for new units (id. at 63); (13) that TVA lacks realistic low-level
radioactive waste plans (id. at 65); (14) that the Application fails to evaluate whether and in what
time frame spent fuel generated by Units 3 and 4 can be safely disposed of (id. at 69) and that
even if the waste confidence decision applies to this proceeding, it should be reconsidered (id.
at 75); (15) that global warming impacts are omitted from the Application with respect to severe
weather and the “carbon footprint” (id. at 78); (16) that the Application’s cost estimates and cost
comparison are inadequate (id. at 84); (17) that the Environmental Report’s analysis of human
health impacts of irradiated fuel disposal is inadequate (id. at 92); (18) that the Environmental
Report’s reliance on Table S-3 of 10 C.F.R. § 51.51 regarding radioactive effluents from the
uranium fuel cycle is inadequate (id. at 95); and (19) that the Environmental Report improperly
characterizes health effects from the uranium fuel cycle as small and fails to adequately
compare them to health effects of alternative energy sources (id. at 103). The NRC staff, as
explained below, does not oppose BREDL or SACE’s standing, but opposes BEST’s standing

and opposes admission of all of Petitioners’ proposed contentions.



LEGAL STANDARDS

Standing to Intervene

In accordance with the Commission’s Rules of Practice:?

[alny person whose interest may be affected by a proceeding and
who desires to participate as a party must file a written request for
hearing or petition for leave to intervene and a specification of

the contentions that the person seeks to have litigated in the
hearing.

10 C.F.R. § 2.309(a). The regulations further provide that the Licensing Board:

will grant the [petition] if it determines that the [petitioner] has
standing under the provisions of [10 C.F.R. § 2.309(d)] and has
proposed at least one admissible contention that meets the
requirements of [10 C.F.R. § 2.309(f)]. /d.

Under the general standing requirements set forth in 10 C.F.R. § 2.309(d)(1), a request

for hearing or petition for leave to intervene must state:

(i) The name, address and telephone number of the
requestor or petitioner;

(ii) The nature of the requestor's/petitioner's right under the
[Atomic Energy Act of 1954, as amended (Act)] to be made a party
to the proceeding;

(iii) The nature and extent of the requestor's/petitioner's
property, financial or other interest in the proceeding; and

(iv) The possible effect of any decision or order that may
be issued in the proceeding on the requestor's/petitioner's interest.

10 C.F.R. § 2.309(d)(1).

As the Commission has observed:

[a]t the heart of the standing inquiry is whether the petitioner has
‘alleged such a personal stake in the outcome of the controversy’
as to demonstrate that a concrete adverseness exists which will
sharpen the presentation of issues.

Part 2.

% See “Rules of Practice for Domestic Licensing Proceedings and Issuance of Orders,” 10 C.F.R.
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Sequoyah Fuels Corp. and Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71
(1994), citing Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 72 (1978) and
quoting Baker v. Carr, 369 U.S. 186, 204 (1962).
To demonstrate such a ‘personal stake,” the Commission applies
contemporaneous judicial concepts of standing. Accordingly, petitioner
must (1) allege an ‘injury in fact’ that is (2) ‘fairly traceable to the
challenged action’ and (3) is ‘likely’ to be ‘redressed by a favorable
decision.
Sequoyah Fuels, CLI-94-12, 40 NRC at 71-72, citing Lujan v. Defenders of Wildlife,
112 S.Ct. 2130, 2136 (1992), and Cleveland Elec. llluminating Co. (Perry Nuclear Power Plant,
Unit 1), CLI-93-21, 38 NRC 87, 92 (1993). See also Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 323 (1999).

In reactor license proceedings, licensing boards have typically applied a “proximity”
presumption to persons “who reside in or frequent the area within a 50-mile radius” of the plant
in question. See, e.qg., Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3
and 4), LBP-01-6, 53 NRC 138, 148 (2001).®> The Commission noted this practice with
approval, stating that:

We have held that living within a specific distance from the plant is
enough to confer standing on an individual or group in
proceedings for construction permits, operating licenses, or
significant amendments thereto[.] See, e.g. Virginia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522,
9 NRC 54 (1979). . . .[T]hose cases involved the construction or
operation of the reactor itself, with clear implications for the offsite

environment[.] See, e.g., Gulf States Ultilities Co. (River Bend
Station, Units 1 and 2), ALAB-183, 8 [sic, 7] AEC 222, 226 (1974).

Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,

329 (1989). The proximity presumption establishes standing without the need to establish the

*The Turkey Point decision summarizes the development of this doctrine. See Turkey Point,
LBP-01-6, 53 NRC at 147-48.
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elements of injury, causation, or redressability. Turkey Point, LBP-01-6, 53 NRC at 150. The
NRC staff submits that because a COL application is an application for a construction permit
combined with an operating license (see 10 C.F.R. § 52.1(a)), the proximity presumption would
appear, in general, to apply to such applications.

An organization may establish its standing to intervene based on organizational standing
(showing that its own organizational interests could be adversely affected by the proceeding), or
representational standing (based on the standing of its members). Where an organization
seeks to establish "representational standing," it must show that at least one of its members
may be affected by the proceeding, it must identify that member by name and address and it
must show that the member “has authorized the organization to represent him or her and to
request a hearing on his or her behalf.” See, e.g., Consumers Energy Co. (Palisades Nuclear
Power Plant), CLI-07-18, 65 NRC 399, 409 (2007); Amergen Energy Co., LLC (Oyster Creek
Nuclear Generating Station), LBP-06-07, 63 NRC 188, 195 (2006), citing GPU Nuclear Inc.
(Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000). Further, for the
organization to establish representational standing, the member seeking representation must
qualify for standing in his or her own right, the interests that the organization seeks to protect
must be germane to its own purpose, and neither the asserted claim nor the requested relief
must require an individual member to participate in the organization's legal action. Palisades,
CLI-07-18, 65 NRC at 409; Private Fuel Storage, CLI-99-10, 49 NRC at 323, citing Hunt v.

Wash. State Apple Advertising Comm‘n, 432 U.S. 333, 343 (1977).



B. Legal Requirements for Contentions

1. General Requirements

The legal requirements governing the admissibility of contentions are well established
and currently are set forth in 10 C.F.R. § 2.309(f) of the Commission’s Rules of Practice
(formerly § 2.714(b)).*

The standards in 10 C.F.R. § 2.309(f)(1) may be summarized as follows: An admissible
contention must: (1) provide a specific statement of the legal or factual issue sought to be
raised; (2) provide a brief explanation of the basis for the contention; (3) demonstrate that the
issue raised is within the scope of the proceeding; (4) demonstrate that the issue raised is
material to the findings the NRC must make to support the action that is involved in the
proceeding; (5) provide a concise statement of the alleged facts or expert opinions, including
references to specific sources and documents that support the petitioner’s position and upon
which the petitioner intends to rely at the hearing; and (6) provide sufficient information to show
that a genuine dispute exists with regard to a material issue of law or fact, including references
to specific portions of the application that the petitioner disputes, or in the case when the
application is alleged to be deficient, the identification of such deficiencies and supporting

reasons for this belief.> See 10 C.F.R. § 2.309(f) (2008).

* The Commission recodified the requirements of former § 2.714, together with rules regarding
contentions set forth in Commission cases, in § 2.309 in 2004. See “Changes to Adjudicatory Process”
(Final Rule), 69 Fed. Reg. 2182 (Jan. 14, 2004), as corrected, 69 Fed. Reg. 25,997 (May 11, 2004). In
the Statements of Consideration for the final rule, the Commission cited several Commission and Atomic
Safety and Licensing Appeal Board decisions applying former § 2.714 in support of the recodified
provisions of § 2.309. See 69 Fed. Reg. at 2202. Accordingly, Commission and Appeal Board decisions
on former § 2.714 retain their vitality, except to the extent the Commission changed the provisions of
§ 2.309 as compared to former § 2.714.

® Section 2.309(f) states the following requirements for contentions:

(f) Contentions.
(continued. . .)
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Sound legal and policy considerations underlie the Commission’s contention
requirements. The purpose of the contention rule is to, “focus litigation on concrete issues and
result in a clearer and more focused record for decision.” 69 Fed. Reg. at 2202; see also
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978); BPI v. AEC,
502 F.2d 424, 428 (D.C. Cir. 1974); Phila. Elec. Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974). The Commission has stated that it “should not

have to expend resources to support the hearing process unless there is an issue that is

(. . .continued)

(1) A request for hearing or petition for leave to intervene

must set forth with particularity the contentions sought to be raised. For each

contention, the request or petition must:
(i) Provide a specific statement of the issue of law or fact to be raised or
controverted,;
(i) Provide a brief explanation of the basis for the contention;
(iii) Demonstrate that the issue raised in the contention is within the
scope of the proceeding;
(iv) Demonstrate that the issue raised in the contention is material to the
findings the NRC must make to support the action that is involved in the
proceeding;
(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor's/petitioner's position on the issue and on
which the petitioner intends to rely at hearing, together with references to
the specific sources and documents on which the requestor/petitioner
intends to rely to support its position on the issue; and
(vi) Provide sufficient information to show that a genuine dispute exists
with the applicant/licensee on a material issue of law or fact. This
information must include references to specific portions of the application
(including the applicant's environmental report and safety report) that the
petitioner disputes and the supporting reasons for each dispute, or, if the
petitioner believes that the application fails to contain information on a
relevant matter as required by law, the identification of each failure and
the supporting reasons for the petitioner's belief.

(2) Contentions must be based on documents or other information

available at the time the petition is to be filed, such as the application,

supporting safety analysis report, environmental report or other

supporting document filed by an applicant or licensee, or otherwise

available to a petitioner. On issues arising under the National

Environmental Policy Act, the petitioner shall file contentions based on

the applicant's environmental report[.]

10 C.F.R. § 2.309(F)(1)-(2).
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appropriate for and susceptible to, resolution in an NRC hearing.” 69 Fed. Reg. at 2202. The
Commission has emphasized that the rules on contention admissibility are “strict by design.”
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001), pet. for reconsideration denied, CLI-02-01, 55 NRC 1 (2002). Failure
to comply with any of these requirements is grounds for the dismissal of a contention. 69 Fed.
Reg. at 2221; see also, Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-99-10, 49 NRC 318, 325 (1999); Ariz. Pub. Serv. Co. et al. (Palo Verde
Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991). "Mere
'notice pleading' does not suffice.”® Amergen Energy Co., LLC (Oyster Creek Nuclear
Generating Station), CLI-06-24, 64 NRC 111, 119 (2006).

Finally, it is well established that the purpose for the basis requirements is: (1) to assure
that the contention raises a matter appropriate for adjudication in a particular proceeding; (2) to
establish a sufficient foundation for the contention to warrant further inquiry into the assertion;
and (3) to put other parties sufficiently on notice of the issues so that they will know generally
what they will have to defend against or oppose. Phila. Elec. Co. (Peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20-21 (1974); Ariz. Pub. Serv. Co., et al. (Palo
Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 400 (1991). The

Peach Bottom decision requires that a contention be rejected if:

® See also Ariz. Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2 and 3),
CLI-91-12, 34 NRC 149, 155 (1991); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-91-35, 34 NRC 163, 167-68 (1991) These requirements are intended, inter alia, to ensure that a
petitioner reviews the application and supporting documentation prior to filing contentions; that the
contention is supported by at least some facts or expert opinion known to the petitioner at the time of
filing; and that there exists a genuine dispute between the petitioner and the applicant before a contention
is admitted for litigation -- so as to avoid the practice of filing contentions which lack any factual support
and seeking to flesh them out later through discovery. See, e.g., Shoreham, 34 NRC at 167-68.
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(1) it constitutes an attack on applicable statutory requirements;

(2) it challenges the basic structure of the Commission’s
regulatory process or is an attack on the regulations;

(3) it is nothing more than a generalization regarding the
petitioner’s view of what applicable policies ought to be;

(4) it seeks to raise an issue which is not proper for adjudication in
the proceeding or does not apply to the facility in question; or

(5) it seeks to raise an issue which is not concrete or litigable.
Peach Bottom, supra, 8 AEC at 20-21.

These rules focus the hearing process on real disputes susceptible of resolution in an
adjudication. See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11,
49 NRC 328, 334 (1999). For example, a petitioner may not demand an adjudicatory hearing to
attack generic NRC requirements or regulations or to express generalized grievances about
NRC policies. Id. Specifically, NRC regulations do not allow a contention to attack a regulation
unless the proponent requests a waiver from the Commission. 10 C.F.R. § 2.335; Entergy
Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear
Power Station), Entergy Nuclear Generation Co., and Entergy Nuclear Operations, Inc. (Pilgrim
Nuclear Power Station), CLI-07-3, 65 NRC 13, 17-18 and n.15 (2007), citing Millstone,
CLI-01-24, 54 NRC at 364.

I. STANDING

BREDL, BEST, and SACE each assert representational standing to intervene in this
proceeding by demonstrating an injury in fact to members who have authorized the organization
to represent them in this proceeding.

A. Standing of BREDL

BREDL asserts representational standing to intervene in this proceeding by
demonstrating an injury in fact to 40 of its members who have authorized BREDL to represent
them in this proceeding. Petition at 4-5. These individuals are: Finne Bille, Thomas E. Camp,

Cheryl A. Carlson, Jill Carpenter, Reese Danley-Kilgo, Thomas A. DuBose, Arlyn Ende-
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Hastings, Sara S. Fitzgerald, Jessica Katherine Frazier, Peter W. Frogner, John M. Gessell,
Robert Gottfried, Yolande McCurdy Gottfried, Gagmar Gundersen, Jeannie M. Hacker, Kathleen
A. Hamman, David Haskell, Jack B. Hastings, Constance G. Kelley, James Patrick Kelley,
Jacqueline Kidd, Sandra Kurtz, Sue A. Lytle, Joshua Mauzy, Jack L. Moore, Rosa Lee Moore,
Garry L. Morgan, Thomas Allen Moss, David Nazar, Kathleen O’Donahue, Ann McCulloch
Oliver, Jennifer J. Raulston, William F. Reynolds, Jean Scott, Sandra Shattuck, Rebecca A.
Smith, Michele Sneed, Julia Stubblebine, Gordon Woodcock, and Linda Woodcock (collectively,
BREDL Declarants). /d. at 4-5. BREDL states that these members reside within 50 miles of the
proposed site (id. at 4) and have standing due to their proximity to the site (id. at 6).

In order to establish representational standing, an organization must demonstrate, inter
alia, that its members would otherwise have standing to participate in their own right and that at
least one of its members has authorized it to represent the member’s interests. See Palisades,
CLI-07-18, 65 NRC at 409. As set forth below, BREDL satisfies the representational standing
requirement. Each of the 40 individuals named in the Petition have provided virtually identical
declarations, which are attached to the Petition, in support of BREDL'’s standing. See
“Declaration of Finne Bille” (March 31, 2008); “Declaration of Thomas E. Camp” (March 26,
2008); “Declaration of Cheryl A. Carlson” (April 8, 2008); “Declaration of Jill Carpenter”

(April 9, 2008); “Declaration of Reese Danley Kilgo” (March 21, 2008); “Declaration of Thomas
A. DuBose” (March 14, 2008); “Declaration of Arlyn Ende-Hastings” (March 28, 2008);
“Declaration of Sara S. Fitzgerald” (March 29, 2008); “Declaration of Jessica Katherine Frazier”
(March 29, 2008); “Declaration of Peter W. Frogner” (March 29, 2008); “Declaration of John M.
Gessell” (March 11, 2008); “Declaration of Robert Gottfried” (April 2, 2008); “Declaration of
Yolande McCurdy Gottfried” (April 2, 2008); “Declaration of Dagmar Gundersen”

(March 26, 2008); “Declaration of Jeannie M. Hacker” (March 26, 2008); “Declaration of

Kathleen A. Hamman” (March 26, 2008); “Declaration of David Haskell” (March 26, 2008);
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“Declaration of Jack B. Hastings” (March 28, 2008); “Declaration of Constance G. Kelley”
(April 1, 2008); “Declaration of James Patrick Kelley” (April 1, 2008); “Declaration of Jacqueline
Kidd” (March 25, 2008); “Declaration of Sandra L. Kurtz” (March 26, 2008); “Declaration of Sue
A. Lytle” (March 26, 2008); “Declaration of Joshua Mauzy” (March 28, 2008); “Declaration of
Jack L. Moore” (March 4, 2008); “Declaration of Rosa Lee Moore” (March 4, 2008); “Declaration
of Garry L. Morgan” (April 2, 2008); “Declaration of Thomas Allen Moss” (April 2, 2008);
“Declaration of David Nazar” (March 25, 2008); “Declaration of Kathleen O’Donahue” (March 21,
2008); “Declaration of Ann M. Oliver” (March 26, 2008); “Declaration of Jennifer J. Raulston”
(March 26, 2008); “Declaration of William F. Reynolds” (March 29, 2008); “Declaration of Jean
Scott” (March 20, 2008); “Declaration of Sandra D. Shattuck” (April 1, 2008); “Declaration of
Rebecca A. Smith” (April 2, 2008); “Declaration of Michele Sneed” (April 1, 2008); “Declaration
of Julia Stubblebine” (March 1, 2008); “Declaration of Gordon Woodcock” (April 2, 2008);
“Declaration of Linda Woodcock” (April 2, 2008) (collectively, BREDL Declarations). Each of the
BREDL Declarants states that he or she is a member of BREDL and has authorized BREDL to
represent him or her in this proceeding. See BREDL Declarations at 1. Further, the claims
contained in all of the declarations are identical in substance — each individual asserts that he or
she lives within fifty miles’ of the site and that nuclear facilities in close proximity to his or her
home “could pose a grave risk to my health and safety.” Id.

In view of the foregoing, each of BREDL’s 40 members has established standing to

intervene in his or her own right. Further, all 40 members have authorized BREDL to represent

” Several of the Declarations specify a shorter distance than 50 miles from the declarant’s
residence to the site. The Declarations of Jill Carpenter, Jacqueline Kidd, and Sue A. Lytle do not directly
state that they live within 50 miles of the site, but the NRC staff has used GoogleMap and confirmed that
the addresses stated in the Declarations of these three persons are within 50 miles of the site.
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their interests in the instant proceeding.? Accordingly, BREDL has satisfied the standards for
representational standing set forth in Palisades, CLI-07-18, 65 NRC at 409, and the NRC staff
does not object to BREDL'’s representational standing to intervene.

B. Standing of BEST

BEST, however, has not established standing. None of the BREDL Declarations even
mentions BEST; not one Declarant states that he or she is a member of BEST, nor does any
BREDL Declarant authorize BEST to represent him or her in this proceeding. See BREDL
Declarations at 1. Accordingly, the Petition does not establish BEST’s standing under the
standards enunciated in Palisades, and the NRC staff objects to BEST’s being granted standing
in this proceeding.

C. Standing of SACE

SACE asserts representational standing to intervene in this proceeding by
demonstrating an injury in fact to five of its members who have authorized SACE to represent
them in this proceeding. Petition at 5. These individuals are: John Kimmons, Ann McCulloch

Oliver, William Ross McCluney, William F. Reynolds, and Jackie Tipper (collectively, SACE

® Two of the declarations supporting BREDL’s standing are from Ann McCulloch Oliver, of
Sewanee, Tennessee, and William F. Reynolds, of Chattanooga, Tennessee. However, separate
declarations from Ms. Oliver and Mr. Reynolds also constitute two of the five declarations provided in
support of SACE’s standing. The Commission has expressed procedural concerns about having an
individual authorize multiple petitioners to represent his or her interests in a proceeding, because of the
potential for confusion as to which petitioner would be speaking for the individual. See Consumers
Energy Co. (Big Rock Point Independent Spent Fuel Storage Installation), CLI-07-19, 65 NRC 423, 426-
27 (2007). However, as both BREDL and SACE have provided a declaration from at least one individual
other than Ms. Oliver and Mr. Reynolds with standing in his or her own right who has authorized the
organization to represent his or her interests, this overlap does not affect the NRC staff's
recommendation with respect to either organization’s standing in this proceeding. Moreover, the
Petitioners in this proceeding appear to be submitting the Petition jointly, which may minimize the
potential for confusion as to representation of the interests of the individuals in question.
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Declarants). Id. at 5. SACE states that these members reside within 50 miles of the proposed
site (id. at 4) and have standing due to their proximity to the site (id. at 6).

In order to establish representational standing, an organization must demonstrate, inter
alia, that its members would otherwise have standing to participate in their own right and that at
least one of its members has authorized it to represent the member’s interests. See Palisades,
CLI-07-18, 65 NRC at 409. As set forth below, SACE satisfies the representational standing
requirement. Each of the five individuals named in the Petition have provided virtually identical
declarations, which are attached to the Petition, in support of SACE’s standing. See
“Declaration of John Kimmons” (March 28, 2008); “Declaration of Ann McCulloch Oliver” (March
24, 2008); “Declaration of William Ross McCluney” (March 27, 2008); “Declaration of William F.
Reynolds” (March 29, 2008); “Declaration of Jackie Tipper” (April 2, 2008) (collectively, SACE
Declarations). Each of these SACE Declarants states that he or she is a member of SACE and
authorized SACE to represent him or her in this proceeding. See SACE Declarations at 1.
Further, the claims contained in all of the declarations are identical in substance — each
individual asserts that he or she lives within fifty miles of the site and that nuclear facilities in
close proximity to his or her home “could pose a grave risk to my health and safety.” /d.

In view of the foregoing, each of SACE’s five members has established standing to
intervene in his or her own right. Further, all five members have authorized SACE to represent
their interests in the instant proceeding. Accordingly, SACE has satisfied the standards for
representational standing set forth in Palisades, CLI-07-18, 65 NRC at 409, and the NRC staff

does not object to SACE’s representational standing to intervene.
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[l PETITIONERS’ PROPOSED CONTENTIONS

The Petitioners submitted nineteen proposed contentions, which are discussed
below.® As explained below, the NRC staff opposes admission of all of Petitioners’ proposed
contentions. The NRC staff discusses the proposed contentions seriatim as they appear in
Petitioners’ filing.

A. PROPOSED CONTENTION ONE [MISC-A]: Whether Bellefonte Will Improve

the General Welfare, Increase the Standard of Living, or Strengthen Free
Competition in Private Enterprise. (Petition at 11.)

BASIS:

After years of rulemakings, NUREGs and lessons learned,
Congress’s declared policy is unaltered: “[T]he development, use,

® In its Order dated June 18, 2008, the Licensing Board ordered the Petitioners to provide a
supplement to the Petition that “for each of their already-specified contentions assigns a separate
numeric or alpha designation within one” of several groups. See Tennessee Valley Authority (Bellefonte
Nuclear Power Plant Units 3 and 4), Memorandum and Order (Initial Prehearing Order), slip op. (June 18,
2008), at 2. The Licensing Board further instructed that if Petitioners consider a contention to raise
issues “that cannot be classified as primarily falling into only one of these categories,” Petitioners “must
set forth the contention and supporting bases in full separately for each category into which it is asserted
to fall, with a separate designation for that category (e.g., FSAR-3 and NEPA-3).” Id. at 3 (emphasis in
original). The Licensing Board also stated that “[c]Jontentions bearing more than one designation (e.g.,
FSAR-3/NEPA-3) are not acceptable and may result in the Board making a determination regarding in
which of the several designated categories the contention will be litigated.” /d.

The Petitioners filed the aforementioned supplement on June 26, 2008. See Tennessee Valley
Authority (Bellefonte Nuclear Power Plant Units 3 and 4), Supplement to Petition of June 6, 2008
Providing Alphanumeric Designation of Contentions (June 26, 2008) (“Petition Supplement”). The NRC
staff notes that the Petition Supplement does provide a single alphanumeric designation on the first line
listing each proposed contention. However, Petitioners also indicate that several of their proposed
contentions have subparts or subissues that fall into multiple categories. For example, Proposed
Contention One is designated as MISC-A, but indicates subparts falling into three additional categories.
Petition Supplement at 3. Similarly, Proposed Contention Five is designated as MISC-D but identifies
that it raises issues in both the NEPA and TS categories. /d. at 4.

Because the Petitioners have not set forth these proposed contentions “in full separately for each
category” into which the Petitioners assert each contention falls, the NRC staff will refer to the respective
contentions throughout this document by both the contention’s original number in the Petition and by the
“overall” designation that the Petitioners have indicated on the first line for each contention in the Petition
Supplement (e.g., Proposed Contention One [MISC-A]) However, for contentions where Petitioners have
indicated other sub-designations, the NRC staff has nevertheless sought to consider those potential
aspects as well in its responses.
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and control of atomic energy shall be directed so as to promote

world peace, improve the general welfare, increase the standard

of living, and strengthen free competition in private enterprise.”

See 42 U.S.C. 2011.[...]

[T]lhe Commission itself is critically flawed as a regulatory body.

The public’s perception is that the agency lacks true

independence; that the NRC staffs’ [sic] review of license

applications and other nuclear industry documents is incomplete

and perfunctory; that the procedural process lacks the essential

element of justice and impartiality.
Petition at 12. The Petitioners allege concerns about NRC enforcement practices, about the
general significance of “human error” for reactor operations, about the independence of the
NRC'’s review of applications, and about the NRC’s adjudicatory process.

Petitioners first criticize the adequacy of NRC enforcement practices. The Petition
references reports from the U.S. General Accounting Office and NRC’s Office of the Inspector
General that discuss, respectively, the NRC’s handling of safety issues at the Davis-Besse
nuclear plant and the agency’s enforcement of fire barrier regulations. /d. at 12-13. The
Petition characterizes these as “matters requiring agency-wide correction,” but argues that, with
respect to the Bellefonte application, “inadequate Commission oversight causes both safety and
economic problems.” Id. at 13-14. The Petition questions NRC’s ability to “oversee TVA's
corrective action plan or quality assurance program.” /d. at 14.

Petitioners next make claims concerning the potential for human error at nuclear
facilities. The Petitioners state that “all reactors have human operators and are therefore
susceptible to error.” /d. at 15. After quoting a 2001 NRC analysis of the extent to which human
error contributes to operating risks, Petitioners claim that “the extent of the human error problem
is difficult if not impossible to quantify.” /d. at 15. Petitioners state that “the new AP-1000
reactor design and its associated DCD and training regimes have not been tested in the real

world” and that “the NRC is obligated to demonstrate how it will prevent human frailty from

turning a mishap at the proposed facility into a catastrophe.” /d. at 15.
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Third, Petitioners claim that the federal risk insurance provisions in the Energy Policy Act
of 2005 undercut NRC’s “independence as a regulatory agency[.]” Id. at 15. The Petition
claims that because the Act creates an insurance program that may compensate qualifying
license applicants for certain delays attributable to the Commission, the NRC'’s review will be
pressured by financial considerations. /d. at 16.

Finally, Petitioners criticize the NRC’s adjudicatory process as “opaque” and “stilted,”
making the general claim that the process “too often lacks the element of impartiality.” /d. at 17.
The Petition quotes as “instructive” an excerpt from the transcript of an oral argument before an
Atomic Safety and Licensing Board in January 2008. /d. at 17-18. Petitioners conclude the
discussion of this contention by questioning whether the NRC will “adhere to its own Principles

of Good Regulation” with respect to its regulatory independence. Id. at 19.

Staff Response: For the reasons stated below, none of the bases the Petitioners raise is

sufficient to make the contention admissible.

Proposed Contention 1 [MISC-A] purports to rely on a Congressional statement of policy
in the Atomic Energy Act, quoting its text as the title of the contention. However, the Petitioners
fail to explain why this general statutory policy statement is a basis for a justiciable claim in an
NRC proceeding. In any event, as discussed further below, the Petitioners do not explain how
any of the other issues discussed in their proposed bases for the contention either concern or
are contrary to the broad objectives identified in the policy statement, nor do they discuss how
any dispute with the Application relates to those objectives. Instead the Petitioners criticize
various general aspects of NRC policy. Consequently, the Petition does not demonstrate how
the contention is within the scope of the proceeding, that it is material to the findings that NRC
must make in regard to the Application, how the Petitioners’ alleged facts support its position, or
that a genuine dispute exists with the Applicant on a material issue of law or fact. Accordingly,

Proposed Contention 1 [MISC-A] fails to meet the requirements of § 2.309(f)(1)(iii), (iv), and (vi).
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1. Petitioners fail to demonstrate that Proposed Contention 1’s [MISC-A’s]
attacks on the Commission’s enforcement practices are within the scope of
this proceeding.

The Petition’s broad challenges to the NRC’s enforcement practices are an insufficient
basis for an admissible contention. The Petition criticizes the adequacy of recent Commission
enforcement practices, but a petitioner may not demand a hearing to express generalized
grievances about NRC policies. See Oconee, CLI-99-11, 49 NRC at 334, see also Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC 125, 130
(2004) (noting that requiring contentions “to be concrete and specific to the license application
helps ensure that individual license applicants are not put into the position of defending the
policies and decisions of the Commission itself.”). Likewise, general attacks on the NRC’s
competence or regulations are not admissible issues in a specific licensing proceeding. See
Vermont Yankee Nuclear Power Corp., et al. (Vermont Yankee Nuclear Power Station), CLI-00-
20, 52 NRC 151, 165-66 (2000); see also Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 690 (1980) (general criticisms of NRC’s
methods of ensuring compliance with NRC regulations, without raising issues specifically
relevant to the application, are not permissible subjects of contentions in a specific licensing
proceeding).

The Petitioners’ failure to identify a dispute specific to this proceeding is apparent from
their characterization of the enforcement issues they identify as “matters requiring agency-wide
correction.” Petition at 13. Petitioners do not explain how their discussions of the Davis-Besse
nuclear facility, of NRC enforcement of fire barrier regulations, or of reactor shut-downs at other
TVA facilities represent concerns relevant to the Bellefonte application, other than to argue
generally that “inadequate Commission oversight causes both safety and economic problems”
that would thereby have “implications for Bellefonte.” /d. at 14. These broad policy concerns

are directed at NRC’s general regulatory process and implementation rather than the
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Application, and thus the Petition fails to demonstrate that this basis is within the scope of the
Bellefonte proceeding. See Vermont Yankee, CLI-00-20, 52 NRC at 165-66.

Accordingly, because this basis for the contention attacks general NRC practices and
does not identify any specific dispute with the Application, this proposed basis fails to meet the
requirements of § 2.309(f)(1)(iii) and (vi).

2. Petitioners’ references to “human error” raise only generalized concerns and
do not identify any dispute with the Application.

The Petition’s references to “human error” and “human frailty” raise only generalized
concerns and do not identify any specific dispute with the Application. Petitioners fail to explain
how their broadly stated concern with “human factors” reflects any specific inadequacy in, or
dispute with, the Application; indeed, the Petitioners do not even discuss the Application’s
treatment of human factors (see, e.g., Final Safety Analysis Report (FSAR), ch. 18).
Consequently, this basis fails to meet the requirements of § 2.309(f)(1)(vi).

Likewise, the Petition identifies no specific concern either with the AP1000 reactor
design or with any training programs related to it except to claim that they “have not been tested
in the real world.” Petition at 15. The Petitioners provide no facts or sources to support any
safety concern specific to the AP1000 design or the Bellefonte application. Accordingly, this
basis also fails to meet the requirements of § 2.309(f)(1)(v).

3. Petitioners misconstrue the Energy Policy Act and fail to demonstrate that

Proposed Contention 1’s [MISC-A’s] challenges to that statute are within the
scope of the proceeding.

The Petition’s discussion of federal risk insurance alleges that provisions of the Energy
Policy Act of 2005 (Pub. L. No. 109-58, 119 Stat. 594 [2005]) (EPAct 2005) have affected the
NRC’s regulatory independence. Petition at 15-16. A contention must be rejected as outside
the scope of a licensing proceeding where it constitutes an attack on applicable statutory
requirements. See Pub. Serv. Co. of N. H. (Seabrook Station, Units 1 and 2), LBP-82-76, 16

NRC 1029, 1035 (1982), citing Phila. Elec. Co. (Peach Bottom Atomic Power Station, Units 2
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and 3), ALAB-216, 8 AEC 13, 20-21 (1974). To the extent the contention attacks the policy
goals of the Energy Policy Act, such a challenge could not be redressed in this adjudication and
the Petitioners have thus failed to demonstrate that the issue is within the scope of this
proceeding.

In any event, the Petition is mistaken in its description of the statute in question. The
Petition claims that delays covered by the risk insurance program would result in “out-of-pocket
costs to the Commission.” Id. at 16. However, the risk insurance program is administered by
the U.S. Department of Energy; the portion of the statute that the Petition cites refers to
payments by the Secretary of Energy, not by the Commission. See 42 U.S.C.A. §§ 15801,
16014 (2008) (Sections 2 and 638 of EPAct 2005); 10 C.F.R. § 950.3 (2008). The Petitioners’
misinterpretation of the statute vitiates their claims regarding any effect on NRC’s regulatory
independence. Accordingly, this basis fails to demonstrate any concern that is material to the
findings the NRC must make. Moreover, this basis attacks the NRC’s regulatory process and
does not identify any dispute with the Application. This basis therefore fails to meet the
requirements of § 2.309(f)(1)(iv) and (vi).

4. Petitioners fail to demonstrate that Proposed Contention 1's [MISC-A’s]

attacks on the Commission’s adjudicatory process are within the scope of the
proceeding.

The Petition’s criticism of the Commission’s adjudicatory process constitutes only a
generalized attack on the agency’s policies and regulations and is outside the scope of this
proceeding. A contention must be rejected where it challenges the basic structure of the
Commission’s regulatory process or seeks to raise an issue which is not concrete or litigable.
See Seabrook, LBP-82-76, 16 NRC at 1035, citing Peach Bottom, ALAB-216, 8 AEC at 20-21.
The Petitioners do not explain how the cited transcript, involving a past argument before an
Atomic Safety and Licensing Board, relates to the current proceeding. Petition at 17-18. The

Petitioners express general dissatisfaction with, or suspicion of, the NRC’s adjudicatory
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process, as well as skepticism concerning its “Principles of Good Regulation,” but they fail to
identify any concern specific to the Bellefonte proceeding or any dispute with the Application.
Accordingly, this basis fails to meet the requirements of § 2.309(f)(1)(iii) and (vi).

For the reasons stated above, Proposed Contention 1 [MISC-A] fails to meet the
requirements of § 2.309(f) and is not admissible.

B. PROPOSED CONTENTION TWO [MISC-B]. The NRC Fails to Execute
Constitutional Due Process and Equal Protection. (Petition at 19).

BASIS:

The Fifth Amendment to the US Constitution states, “No person
shall...be deprived of life, liberty, or property, without due process
of law.” The Fourteenth Amendment adds that the States may not,
“deny to any person within its jurisdiction the equal protection of
the laws.” In addition to the Atomic Energy Act, the National
Environmental Policy Act and other statutes the Nuclear
Regulatory Commission must certainly abide by the highest law in
the land. However, the agency has violated these rights by
applying inequitable standards of protection by treating different
people differently and depriving them of Constitutional guarantees.
[1d.]

Petitioners’ equal protection argument is that, “Radioactive exposure standards do not
protect all members of the public fairly.” Id. at 20. Petitioners base their argument on the
assertion that children have a significantly higher risk of developing cancer from radiation than
adults do, and women have a higher risk of radiation-induced cancer than men do. /d. In their
due process argument, Petitioners challenge the Price-Anderson Act (Section 170 of the Atomic
Energy Act, 42 U.S.C. § 2210), and the decision of the U.S. Supreme Court in Duke Power Co.
v. Carolina Envtl. Study Group, 438 U.S. 59 (1978). Id. at 21-22.

Staff Response: The NRC staff opposes the equal protection portion of Proposed

Contention 2 [MISC-B] for two reasons. First, it is an impermissible attack on the Commission’s
regulations in 10 C.F.R. Part 20. Second, it does not satisfy the requirements of § 2.309(f)

because it does not identify a dispute with the Application and does not demonstrate that the
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proposed contention is within the scope of this proceeding or is material to the findings the
Commission must make in this proceeding. The NRC staff opposes the due process portion of
Proposed Contention 2 [MISC-B] because it is outside the scope of this proceeding and does
not show that a genuine dispute exists with the Applicant on a material issue of fact or law.

1. Proposed Contention 2 [MISC-B] impermissibly attacks the Commission’s
regulations.

It is well settled that a petitioner in an individual adjudication cannot challenge generic
decisions that the Commission has made in rulemaking. 10 C.F.R. § 2.335; Vermont Yankee,
CLI-00-20, 52 NRC at 166. The Petitioners’ assertions use the form of a contention but in
actuality are an attack on Commission regulations and policies. Specifically, Petitioners
complain that the radiation protection requirements of 10 C.F.R. Part 20 do not provide “equal
protection” to children as compared to adults, and women as compared to men. The
Petitioners, however, may not attack the Commission’s regulations by raising a contention in a
proceeding on an application. 10 C.F.R. § 2.335.

2. The equal protection portion of Proposed Contention 2 [MISC-B] fails to
satisfy the requirements of 10 C.F.R. § 2.309(f).

Proposed Contention 2 [MISC-B] does not identify any dispute with the Application, and

therefore, does not satisfy § 2.309(f)(1)(vi). The Petition states that NRC regulations “will not
prevent these elevated levels of exposure” but does not explain to what “elevated levels” in the
Application (or even in the Petition) this statement refers. Petition at 19. Similarly, Petitioners
make no attempt to demonstrate that their quarrel with the NRC radiation protection standards
in Part 20 is somehow within the scope of this proceeding. Proposed Contention 2 [MISC-B]
fails to meet the requirements of § 2.309(f)(1)(ii) and (iii) in this regard.

3. The due process portion of Proposed Contention 2 [MISC-B] fails to meet
§ 2.309(f).

As described above, the “due process” portion of this contention challenges a Supreme

Court decision dating from 1978. The Petition is devoid of any information to show how this
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portion of the contention raises any dispute with the Application, how it could be within the
scope of this proceeding or how it might somehow be material to any finding the Commission
must make in this proceeding. Accordingly, the “due process” portion of Proposed Contention 2
[MISC-B] fails to provide sufficient information to show that a genuine dispute exists with the
Applicant on a material issue of fact or law, as required by § 2.309(f)(1)(vi), and also fails to
meet the standards of §§ 2.309(f)(1)(iii) and (iv).

For the reasons stated above, Proposed Contention 2 [MISC-B] fails to meet the
requirements of § 2.309(f) and is not admissible.

C. PROPOSED CONTENTION THREE [FSAR-B]: Plant Site Geology is not

Suitable for Nuclear Reactors, Geologic Issues Are Not Adequately Addressed.
(Petition at 22).

BASIS:

Criteria for geologic criteria [sic] in NRC regulations must be met
before a combined license may be issued. These criteria are
necessary to prevent the construction and operation of nuclear
reactors on unstable ground. Information provided by the license
applicant must be comprehensive in order to eliminate specific
hazards; these are listed in the relevant federal regulations.
Failure to account for any of these factors would create potential
risks to public safety and health or result in extended shut-downs
with associated costs of alternative power to the electric
ratepayer. These data are necessary for the Commission to make
a sound decision. [...]

Geologic and seismic criteria are found in 10 CFR § 100.23 and
detail the requirements for determining whether a proposed site is
acceptable for a nuclear power plant. The regulation
unequivocally states the responsibilities of the license applicant
for a COL:

Each applicant shall evaluate all siting factors and potential
causes of failure, such as, the physical properties of the
materials underlying the site, ground disruption, and the effects
of vibratory ground motion that may affect the design and
operation of the proposed nuclear power plant.

10 CFR § 100.23 (d)(4). The site criteria include the following
assessments: earthquake ground motion, surface tectonic and
non-tectonic deformations, seismically induced floods and waves,
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soil and rock stability, liquefaction potential, slope stability,
cooling water supply, and remote safety structure siting.

Petition at 22-23. Petitioners argue that information in the FSAR regarding caves and
sinkholes is incorrect, citing information from Thomas Moss, former director of the Alabama
Cave Survey concerning caves, and information regarding sinkholes in a U.S. Geological
Survey report. /d. at 23-24. Petitioners set forth without attribution a three-paragraph
description of “Schedule Issue 2” from “Schedule Issues for the Combined License Review,”
which is an attachment to the acceptance review letter for the combined license for the
Bellefonte Units 3 and 4 application from David B. Matthews, NRC, to Ashok S. Bhatnagar,
TVA, dated January 18, 2008 (ML080140230). /d. at 26-27. Petitioners also reference two
“[rlecent large earthquakes within seismic zonel[,]” one near Knoxville and one “50 miles ESE of
Scottsboro, Alabama.” Id. at 27. Petitioners also express concerns about faults (id. at 28-29),
and state that, “if a fault lies under the Valley and Ridge region of Southern Appalachia, then the
possibility of an earthquake with a magnitude of 5.0 and higher is possible.” Id. at 29.
Petitioners state that such an earthquake “would cause serious damage to a nuclear plant.” Id.

Petitioners conclude that “the combined license application submitted by TVA fails to
contain relevant information about geology and seismicity at the proposed Bellefonte site.” /d.

Staff Response: Although Petitioners state that the COLA, from which it sets forth two

paragraphs, “does provide detailed information about the Bellefonte site’s seismicity, tectonics
and history of the areal,]” citing COLA Part 2 FSAR Section 2.5.1.1.4.2.4.2, and “does discuss
the site’s geologic features|,]” citing COLA Part 2 FSAR Section 2.5.4.1.3, “Weathering
Processes and Features,” Petition at 23, they state that “according to local experts, the data
submitted by TVA are insufficient to describe the site.” Petition at 23. Petitioners state that

“[tihe COLA is incorrect[,]” Petition at 24, and offer to demonstrate that conclusion.
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With respect to the issue of caves, Petitioners have not shown why the information they
cite represents an inadequacy in the Application. Although Dr. Moss’s cave count for Jackson
County is 1854, while TVA’s count is 1,526, Petitioners do not explain why any difference
between these cave counts is material to the findings the NRC must make or how this difference
represents a material dispute with the Application’s analysis or conclusions. Also, the passage
from FSAR Section 2.5.4.1.3, set out by Petitioners at page 23 of the Petition, states that “no
enterable caves have been located” at the BLN site. FSAR at 2.5-113. Thus, with regard to its
assertions concerning caves, Proposed Contention 3 [FSAR-B] fails to satisfy 10 C.F.R. §
2.309(f)(1)(iv) and (vi).

As concerns sinkholes, TVA'’s statement that “no natural sinkholes have been identified
on the site and no enterable caves have been located,” Petition at 23 (referring to FSAR at 2.5-
113), is not contradicted by the information from the U.S. Geological Survey. Petition at 24-25.

None of the information referenced by the Petition places sinkholes of any kind, natural
or induced, on the Bellefonte site. Accordingly, none of the information concerning sinkholes on
which Petitioners rely raises a genuine dispute with the applicant on a material issue of law or
fact and, thus, does not meet the § 2.309(f)(1)(vi) criteria for admissibility. Similarly, the two
earthquakes discussed in the Petition, Petition at 27, are already mentioned in the Application in
excerpts that the Petition quotes. Petition at 23. The Petitioners thus do not explain how their
reference to these earthquakes reveals any dispute with the Application.

The material offered without attribution from the Staff's “Schedule Issues for the

Combined License Review,” concerns the Staff's need for TVA to address the effect of new

10 According to the ER, TVA’s count is based on James Godwin’s “Point Rock River Watershed”
in From Outer to Inner Space, 2005 National Speleological Society Convention Guidebook, ed. J. Brown
and S. Swan (Huntsville, AL, 2005). See FSAR at 2.5-113.
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studies since the EPRI-SOG report related to the seismic source on TVA’s Probabilistic Seismic
Hazard Analysis (PSHA). This issue discussion was developed by the NRC staff to identify
review issues with potential implications for the review schedule, and Petitioners do not explain
what specific facts or sources support an asserted inadequacy in the Application other than the
general discussion provided by the NRC staff in its letter. To demonstrate that a contention is
admissible, a petitioner must do more than simply show that the NRC staff is looking into a
particular issue in its review of an application; petitioners must themselves provide reasons or
support to explain the significance of the identified concern. Cf. Oconee, CLI-99-11, 49 NRC
328, 337 (“Petitioners seeking to litigate contentions must do more than attach a list of RAls
[NRC staff requests for additional information] and declare an application “incomplete.” It is their
job to review the application and to identify what deficiencies exist and to explain why the
deficiencies raise material safety concerns.”)(emphasis added)." Petitioners have failed to offer
any specific facts or sources or make any independent argument in support of that part of their
contention.

In any event, Schedule Issue 2 states that TVA should, following the guidance of
Regulatory Guide 1.208, “A Performance-Based Approach to Define the Site-Specific
Earthquake Ground Motion,” consider new information evaluating the applicability of the EPRI-
SOG hazard curves for the site, and, if those hazard curves are significant, update its
Probabilistic Seismic Hazard Analysis (PSHA) to include the newer studies. Petitioners do not
specifically explain in what way the concerns raised by the NRC staff represent a material

deficiency in the Application.

" In Oconee, the Commission also noted that NRC staff's issuance of RAls “does not alone
establish inadequacies in the application,” and upheld the inadmissibility of a contention where
“petitioners themselves provided no analysis, discussion, or information of their own on any of the issues
raised in the RAIs[.]” /d. at 337.
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As noted above, Petitioners do not make any independent argument concerning the
Staff's Schedule Issue 2. Thus, Petitioners have failed to satisfy 10 C.F.R. § 2.309(f) in that
they have not provided any basis for their contention that plant site geology is not suitable for
nuclear reactors and that the Bellefonte site does not meet the criteria of 10 C.F.R.
§ 100.23(d)(4).

For the reasons stated above, Proposed Contention 3 [FSAR-B] fails to meet the
requirements of § 2.309(f) and is not admissible.

D. PROPOSED CONTENTION FOUR [MISC-C]: Failure to Address Impact of
Terrorist Attacks. (Petition at 29).

BASIS:

[T]Ihe NRC no longer has a reasonable basis to claim that the
environmental impacts of terrorist attacks need not be considered.
[/d. at 31.]

In Proposed Contention 4 [MISC-C], the Petitioners acknowledge the Commission’s
repeated determinations that the National Environmental Policy Act (NEPA) does not require the
NRC to consider the environmental impacts of terrorist attacks as part of its environmental
review of license applications. Petition at 31, citing Pac. Gas and Elec. Co. (Diablo Canyon
Independent Spent Fuel Storage Installation), CLI-03-01, 57 NRC 1 (2003); Private Fuel
Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340 (2002).
Nevertheless, the Petitioners argue that “the Commission’s policy is unreasonable” and

implicitly request that the Commission reconsider its position. Petition at 31.

Staff Response: The NRC staff opposes Proposed Contention 4 [MISC-C] for two

reasons. First, the Petition fails to meet § 2.309(f) because it fails to identify an issue within the
scope of the proceeding, provides no relevant factual support, and identifies no dispute with the

Application. Second, without having identified any challenge specific to Bellefonte, the
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Petitioners’ apparent request for reconsideration of previous Commission decisions must be
denied as impermissible.

1. Proposed Contention 4 [MISC-C] does not identify any basis for departing
from Commission precedent and thus fails to meet § 2.309(f).

As the Commission has repeatedly explained, the fact that the NRC has taken extensive
actions to address the safety of nuclear facilities against the risk of terrorism does not mean
that, in licensing proceedings, a review of the environmental impacts of terrorist attacks is also
necessary under NEPA. See, e.g., Amergen Energy Co. (License Renewal for Oyster Creek
Generating Station), CLI-07-08, 65 NRC 124, 130-31 (2007); Private Fuel Storage, CLI-02-25,
56 NRC at 343-45, 347-48; Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel
Fabrication Facility), CLI-02-24, 56 NRC 335, 339 (2002). The Petitioners acknowledge the
Commission’s longstanding position on this issue.' Petition at 31.

The Petitioners highlight a recent decision from the United States Court of Appeals for
the Ninth Circuit that required the Commission to analyze the environmental impacts of terrorist
attacks in its NEPA review concerning the Diablo Canyon Power Plant Independent Spent Fuel
Storage Installation. Id. at 31, citing San Luis Obispo Mothers for Peace v. NRC, 449
F.3d 1016, 1030-31 (9" Cir. 2006), cert. denied, 127 S.Ct. 1124 (2007). However, as the
contention recognizes, the Commission has since reiterated its intention to conduct such an

analysis only where Ninth Circuit precedent binds the NRC to do so. See Oyster Creek, CLI-07-

2 In claiming that the Commission’s determination not to consider the environmental impacts of
terrorist attacks under NEPA is unreasonable, the Petitioners quote a 2001 Licensing Board decision.
Petition at 29. In admitting a contention on the NEPA terrorism issue, that decision acknowledged the
events of September 11, 2001, and noted that those attacks foreclose arguments “that such terrorist
attacks are always remote and speculative and not reasonably foreseeable.” Duke Cogema Stone &
Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), LBP-01-35, 54 NRC 403, 446 (2001).
The Petitioners fail to note that this portion of the decision was subsequently overturned by the
Commission, which emphasized that the existence of the risk of terrorism does not mean that NEPA is an
appropriate mechanism for analysis of those risks. Savannah River MOX, CLI-02-24, 56 NRC at 339.
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08, 65 NRC at 126, 128-29. As Ninth Circuit precedent is not controlling in a proceeding on the
Bellefonte application, the Commission’s ruling on the issue is binding here.

Moreover, although Proposed Contention 4 [MISC-C] refers generally to the terrorist
attacks of September 11, 2001, the contention does not even mention the Bellefonte
application; much less articulate a specific dispute with it. Indeed, the Petitioners do not directly
argue that an analysis of terrorism is missing from the Applicant’s Environmental Report (ER),
nor do they explain why such an analysis would be necessary in the Bellefonte proceeding. The
Petitioners make reference to the NRCs “new authority” under the U.S. Department of
Homeland Security’s (DHS) National Response Plan, but fail to explain how that document in
any way alters the NRC'’s responsibilities in its NEPA review. Id. at 30. In short, the contention
identifies no Bellefonte-specific factual or legal considerations concerning the potential for
terrorist attacks or associated environmental impacts.

Accordingly, Proposed Contention 4 [MISC-C] fails to identify an issue within the scope
of this proceeding and material to the NRC'’s findings, state facts that support the Petitioners’
position on the alleged issue, or show that a genuine material dispute exists with the
Application. Proposed Contention 4 [MISC-C] thus fails to meet the requirements of
§ 2.309(f)(1)(iii), (iv), (v), and (vi).

2. The Petitioners have stated no procedural basis in this proceeding for
requesting reconsideration of prior Commission decisions.

Second, because the Petitioners fail to state any dispute or concern with the Bellefonte
Application, Proposed Contention 4 [MISC-C] in effect requests reconsideration of Commission
decisions only with respect to certain past or ongoing adjudications. Several of those decisions
(e.g., Oyster Creek, CLI-07-08; Private Fuel Storage, CLI-02-25) arose in adjudications to which
Petitioners are not or were not parties and for which the Petitioners therefore have no

procedural basis to request such reconsideration. With respect to any adjudications to which
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one of the Petitioners (BREDL) was a party (e.g., Savannah River MOX, CLI-02-24), the Petition
makes no effort to show that a request for reconsideration is timely, 10 C.F.R. § 2.345, or that
this is the proper forum in which to make such a request.

In short, because they have identified no clear dispute with the Bellefonte application or
any specific basis to alter the Commission’s recent and repeated determinations on this topic,
the Petitioners have failed to meet the requirements of § 2.309(f) and, furthermore, have not
demonstrated a procedural basis for requesting reconsideration of the Commission’s prior
holdings.

For the reasons stated above, Proposed Contention 4 [MISC-C] fails to meet the

requirements of § 2.309(f) and is not admissible.

E. PROPOSED CONTENTION FIVE [MISC-D]: The assumption and assertion that
uranium fuel is a reliable source of energy is not supported in the combined
operating license application submitted by TVA (the applicant) to the U.S.
Nuclear Regulatory Commission. (Petition at 32).

BASIS:

TVA fails to discuss the matter of reliability of uranium fuel supply
in the COL when asserting that building new nuclear power
reactors is a means of achieving a reliable and cost-effective
supply of electricity. Federal regulations require an assessment of
related fuel cycle costs. 10 CFR § 50.33(f) The related cost ratio
of the power from a power plant that has no fuel is effectively
infinite.

Worldwide uranium consumption (about 67,000 tonnes per year)
[(World Nuclear Association backgrounder on Uranium Supply
posted at: http://www.world-Nuclear.org/info/inf75.html?terms=
uranium+supply)] has exceeded worldwide uranium production for
some time. Only about 60% of consumption is currently supplied
by annual production; [(id., the production of uranium from mines
[is] 40,251 tonnes for 2004; 41,702 tonnes for 2005 and 39,429
tonnes for 2006. This leaves a shortfall of uranium to fuel the
existing reactors of about 26,000 tonnes. This shortage is being
made up by consuming former stockpiles, reprocessing of nuclear
weapons uranium, longer reactor cycles and more efficient
enrichment processes. The former stockpiles and weapons
reprocessing are short term stopgaps and are failing fast.] further,
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actual production of uranium has been effectively level for the last
twenty years, as can be seen in the graph below from the World
Nuclear Association. While there are various short-term supplies
of uranium such as down-blending from nuclear weapons
inventories, none of these are projected to last indefinitely. It is
incumbent upon the applicant to address these issues and to
support the statements cited below which imply that uranium
availability will be sufficient to service the existing worldwide fleet
of nuclear power reactors over the current periods of license, and
in addition, the proposed Bellefonte 3 & 4.

If there is a plan to address the failure of uranium supply during
the license period for Bellefonte 3 & 4 with a substitution of
plutonium fuel (MOX or mixed-oxide), this information is also
missing from the COL application as filed by the applicant, TVA.

Id. at 32-33 (footnotes incorporated into text or omitted; graph omitted). The Petition then refers
to statements in the ER and technical specification bases with which it disagrees, and it states
that there are “numerous other examples of these assertions and assumptions throughout the
COL.” Id. at 33-34. The Petition concludes that “[nJowhere in the COL [application] does the
applicant support these assertions.” /d. at 34.

Staff Response: The Petition provides specific references to statements in the ER with

which it disagrees.” The NRC staff nonetheless opposes Proposed Contention 5 [MISC-D]
because the Petition fails to demonstrate a genuine dispute with the Applicant on a material
issue of law or fact, contrary to the requirements of § 2.309(f)(1)(vi).

The Petition claims that 10 C.F.R. § 50.33(f) requires “an assessment of related fuel
cycle costs.” Pursuant to § 50.33(f)(3), an applicant for a COL must submit “information that
demonstrates that the applicant possesses or has reasonable assurance of obtaining the funds
necessary to cover estimated construction costs and related fuel cycle costs[,]” and “information

that demonstrates the applicant possesses or has reasonable assurance of obtaining the funds

'* The Petitioners’ asserted dispute with the technical specification bases is vague and is not a
specific statement of an issue of law or fact to be controverted. Accordingly, this asserted dispute fails to
satisfy the requirements of § 2.309(f)(i).
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necessary to cover estimated operation costs for the period of the license.” § 50.33(f)(1), (2).
However, while the Petition lists various statements in the ER with which it disagrees, it does
not identify any dispute with the Applicant’s description of its financial qualifications in Part 1 of
the Application, “Administrative and Financial Information,” a description which was provided
pursuant to the regulation the Petition identifies as the basis for its contention. See Application
Part 1, at 1.1-5. Accordingly, the Petition fails to satisfy § 2.309(f)(1)(vi) with respect to
Proposed Contention 5 [MISC-D].

In addition, a document put forth by a petitioner as the basis for a contention is subject
to scrutiny both for what it does and does not show. See Yankee Atomic Elec. Co. (Yankee
Nuclear Power Station), LBP-96-2, 43 NRC 61, 90 (1996), rev’d on other grounds, CLI-96-7,
43 NRC 235, 269 n.39 (subject of Board holding not raised for review). With respect to
Proposed Contention 5 [MISC-D], Petitioners cite a website for the proposition that more
uranium is being consumed than produced and conclude that stopgaps to make up the
difference are failing fast. Petition at 32, n.15. That very website also states the following:

Without . . . estimates of uranium resource replenishment through
exploration cycles, long-term supply-demand analyses will tend to
have a built-in pessimistic bias (i.e. towards scarcity and higher
prices), that will not reflect reality. Not only will these forecasts
tend to overestimate the price required to meet long-term demand,
but the opponents of nuclear power use them to bolster

arguments that nuclear power is unsustainable even in the short
term.

World Nuclear Association, “Supply of Uranium” (Mar. 2007). http://www.world-
nuclear.org/info/inf75.html?terms=Uranium+supply. (Accessed on June 23, 2008). Petitioners
have done precisely what the article they cite predicts: They have used an analysis that does
not “reflect reality” to argue that nuclear power is unsustainable in the short term. Accordingly,
Petitioners have failed to provide expert opinion, documents or other sources to support their

position on Proposed Contention 5 [MISC-D] and fail to satisfy § 2.309(f)(1)(v).
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In addition, Petitioners make the curious claim that, “If there is a plan to address the
failure of uranium supply during the license period for Bellefonte 3 & 4 with a substitution of
plutonium fuel (MOX or mixed-oxide), this information is missing from the [Application].” Petition
at 33. Petitioners provide no documentary or other support for the proposition that the Applicant
may be planning to use mixed-oxide fuel and, therefore, fail to satisfy § 2.309(f)(1)(v) with
respect to this aspect of Proposed Contention 5 [MISC-D]. Petitioners do not even affirmatively
assert that mixed-oxide fuel might be used at proposed Bellefonte Units 3 and 4 and thus fail to
provide any basis whatsoever for their claim that the Applicant has improperly omitted
information regarding such use from the Application. Accordingly, Petitioners’ claim that the
Application somehow improperly omits information regarding mixed-oxide fuel lacks the basis
required by § 2.309(f)(1)(ii).

In view of the above, Petitioners have not provided sufficient information to show that a
genuine dispute exists with the Applicant on a material issue of law or fact and have not met the

requirements of § 2.309(f)(1)(vi) with respect to Proposed Contention 5 [MISC-D].

F. PROPOSED CONTENTION SIX [MISC-E]: Whether Bellefonte Will Adequately
Limit Atmospheric Emissions of Radionuclides. (Petition at 34).

BASIS:

The License Application submitted by TVA fails to meet the

relevant requirements in the National Environmental Policy Act

because it will not adequately address pollution impacts and

require controls necessary to limit hazardous air pollution

necessary for the protection of public health and safety.

Id. The Petition states that “National Emission Standards for Hazardous Air Pollutants

(NESHAP) are subject to maximum achievable control technology standards (MACT).” Id.

at 35. The Petition states that the proposed Bellefonte facility “will not meet Clean Air Act

standards because: 1) without maximum achievable control technology, routine emissions from
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the plant would be excessive especially when considered in addition to the existing site-wide
radioactive emission levels and 2) the company does not properly account for the higher levels
of morbidity and mortality in females and infants caused by low levels of radiation.” Id. at 35.
The Petition states that “no MACT has been issued for radionuclides.” /d. at 36.

The Petition also states that at Bellefonte, airborne pollutants will be “routed through the
HVAC [heating, ventilation, and air conditioning] system and ventilation exhaust passes through
high-efficiency particulate air (HEPA) filters.” Id. at 36. The Petition states that “HEPA filters
are an unreliable means of controlling radionuclide emissions” and questions “the validity of
emission reduction efficiencies of HEPA pollution control devices for all atmospheric emission
points at Bellefonte.” Id. at 36-37. The Petition concludes that “[u]ntil a health protective
measure is in place under Section 112, the NRC must determine the control technology before
issuing an operating license.” Id. at 37.

Staff Response: The NRC staff opposes admission of Proposed Contention 6 [MISC-E]

for two reasons. First, the Clean Air Act does not require the establishment of a National
Emission Standard for Hazardous Air Pollutants (NESHAPSs) for nuclear power reactors under
conditions that have been satisfied; therefore, contrary to the proposed contention, there is no
such standard with which proposed Bellefonte Units 3 and 4 must comply. Second, the
proposed contention fails to satisfy § 2.309(f) since it does not demonstrate that the issue raised
is material to the findings the NRC must make or demonstrate a genuine dispute with the
Application.

1. The NESHAPs for nuclear power reactors has been rescinded, and the NRC
need not establish any similar standard.

In 1990, Congress amended section 112(d)(9) of the Clean Air Act (CAA) to provide as

follows:
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No standard for radionuclide emissions from any category or
subcategory of facilities licensed by the [NRC] . . . is required to
be promulgated under this section if the Administrator [of the
Environmental Protection Agency (EPA)] determines, by rule, and
after consultation with the [NRC] that the regulatory program
established by the [NRC] pursuant to the Atomic Energy Act for
such category or subcategory provides an ample margin of safety
to protect the public health.

CAA, § 112(d)(9), 42 U.S.C. § 7412(d)(9) (2000).

On September 5, 1995, the EPA administrator found that “the NRC regulatory program
for licensed commercial nuclear power reactors provides an ample margin of safety to protect
public health” and so rescinded the NESHAPs for nuclear power reactors licensed by the NRC.
See “National Emission Standards for Radionuclide Emissions From Facilities Licensed by the
[NRC] and Federal Facilities not Covered by Subpart H” (Final Rule), 60 Fed. Reg. 46,206,
46,210 (Sept. 5, 1995). Neither § 112 of the CAA nor the EPA rule requires the NRC to take
any action or set any emission standard in addition to those radiation protection standards in
10 C.F.R. Part 20. Accordingly, Proposed Contention 6 [MISC-E] is legally incorrect in
supposing the existence of “NESHAP radionuclide emissions limits” for nuclear power reactors
in addition to the standards in 10 C.F.R. Part 20 or supposing that the NRC must set some
standard for “control technology” for air emissions of radioactivity. Petition at 37.

2. Proposed Contention 6 [MISC-E] fails to meet the requirements of
§ 2.309(f).

In order for a contention to be admissible, it must demonstrate that the issue raised in
the contention is material to the findings the NRC must make to support the action that is
involved in the proceeding and must provide sufficient information to show that a genuine
dispute with the applicant exists on a material issue of law or fact. § 2.309(f)(1)(iv), (vi). In light
of the discussion above indicating that the Petition is legally incorrect in supposing the existence
of “NESHAP radionuclide emissions limits,” the Petition fails to e